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I. Why Are they so Tempting? 
a. Toss-in to make the deal (such as a lease). 
b. Adverse effects may not be felt at all. 
c. Adverse effects, if felt, may not be felt for a long time. 
 

II. What are We Talking About? 
a. Not an Option.  Typical Characteristics of an Option: 

i. Option Holder ties up the Property. 
ii. Providing the Option Holder: 

1. Finite amount of time 
2. To accomplish something (examples:  due diligence, obtain financing, tie 

up contiguous property, achieve business success . . . etc.) 
iii. To acquire rights in the property (purchase or lease) 
iv. At an identified price (fixed, determined by formula, or appraisal) 
v. Once option is granted, virtually all benefits flow to Option Holder. 

vi. Burden on owner is high—see IV below. 
 

b. Right of First Refusal (ROFR): 
i. ROFR only triggered if the owner decides to accept an offer from a third-party. 

(ROFRs lurk longer that ROFOs). 
ii. No specific price. 

iii. It may never be triggered. 
iv. Virtually all benefits flow to right holder, not the property owner.  Burdens are 

significant (see IV below).  
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c. Right of First Offer (ROFO): 

i. ROFO only triggered if the obligated property desires to sell the property to a 
third-party. 

ii. No specific price. 
iii. It may never be triggered. 
iv. Less of a burden on the owner compared to ROFR. 

 
III. Comparative Advantages to Owners of ROFRs and ROFOs versus Options: 

a. Owner controls whether the right spring into action. 
b. Owner decreases chance of being burdened by an obligation that Owner cannot 

perform. 
c. Owner not locked into a specific price.  Buyer essentially must pay market value.  

Protects owner from: 
i. Loss of market appreciation. 

ii. Loss of value from improvements to the Property. 
 

IV. ROFR problems for owners compared to no Pre-Emptive Right: 
a. Marketing detriment. 

i. Listing broker less motivated. 
ii. Offering brokers less motivated. 

iii. Buyers potentially less motivated and: 
1. Some buyers won’t pursue the property at all. 
2. Others will expect a discount for the uncertainty. 

b. Artificially low price from market might permit ROFR holder to get a smoking deal. 
c. How do multiple ROFRs interact with each other. 
d. Risk that Owner “forgets” the existence of the pre-emptive right. 

 
V. ROFOs are much better for owners.  Owner can clear out most of the IV. a. and IV. b. issues. 

 
VI. Issues and Tips to Commercial Brokers: 

a. Who is the procuring cause if ROFR is exercised? 
i. Listing brokers be proactive. 

ii. Offering brokers be proactive. 
b. Risk Reduction.  Trail of: 

i. Encouraging ROFOs over ROFRs. 
ii. Advice to seek legal counsel. 

iii. Advice for owner/management company to create longevity of the institutional 
awareness of tenant’s pre-emptive rights. 


